OA(I1u)/ADI/2022/0044
Before Railway Claims Tribunal, Ahmedabad Bench.
Coram:; Shri Vinay Goel, Member (Judicial)
Shri R.K. Manocha Member (Technical)

CASE No. OA(I1u)/ADI1/2022/0044 Date of Institution: 29.07.2022
Date of Decision: 09.01.2024

Fulvantiben Makaranibhai Marvadi, Aged 45 yrs.
(Mother of the deceased) ....Applicant

Residing at: Bhalej Road, Bismill Society same,
Anand, Gujarat-388001.
-VERSUS-

Union of India Through General Manager, ... Respondent
Western Railway, Churchgate, Mumbai.

Mr. A.M. Joshiyara, Ld. Counsel for the Applicant.
Ms. R.T. Jain, Ld. Counsel for the Respondent.

CLAIM FOR Rs. 8,00,000/-

Judgment
This OA has been filed by the mother of the deceased under section 16 of the
Railway Claims Tribunal Act, 1987 read with section 124-A, 125 & 123 (c) (2) of

the Railways Act, 1989 for getting compensation from Respondent Railway on

account of alleged death of Sh. Kundan Makarani Marvadi, age-19 yrs. (hereinafter
referred to as ‘deceased’) in an alleged untoward incident during alleged train

journey, on the ground that she is the dependent of the deceased.

2. It is the case of the Applicant that, the deceased was travelling from
Vadodara to Anand in train no. 19484 BJU-ADI Express after purchasing a ticket
for said journey. There was heavy rush in the train therefore he was standing near
the door of compartment. The deceased accidentally fell down from the running
train at Km.No. 403/10-A on Dn line near Bajwa station. Due to which he sustained
serious injuries which resulted in to his death. It is further pleaded that the said

ticket was lost during the incident. In this consequence, the deceased was a bonafide
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passenger and he met with untoward incident during journey hence, the Applicant is

entitled to get compensation from the Respondent Railway

3. The Respondent Railway Administration has contested the claim of the
Applicant by filing the written statement along with the DRM Report, wherein apart
from denying all the averments made in OA. the Respondent denied bonafide
passenger status, untoward incident and denied its liability. It is pleaded that the
deceased was an unauthorized hawker which is illegal on that account denied
liability as the deceased died due to his criminal act. Further contended; that bother
and mother of the deceased clearly stated in their statement that the deceased was
working as a vendor in trains since 08-10 years and he used to never buy a ticket
while travelling in the train. Hence, the deceased was not a bonafide passenger and
the injuries sustained by him are self-inflicted injuries and he died due to his own
criminal act. Hence, this act of the deceased is shown gross negligence and the
incident comes under the purview of “Self-inflicted injury” and for that the

Applicant is not entitled the compensation and the claim may be dismissed.

4.  Crux of DRM Report: “71. Ta® a7 3¢ @i & MSTl vd 37 giaw 4 510
PT BT BT ] SfT: TE 0T AFTH B EIRT F144 (1) T8T 3 81 2. Tk & HIE & &7
STIR Taw Ffai H o 37 a7 § GarEa e 767 dar or 3k 7 & g & gHiT
T 7 gas @ grg @ FiF ofde g §81 3. gad Jlad &1 141 7 ARG g 787 3T ]
3/ g TIfSd 787 81T & [ gas e &1 g &% Gar] st & R7 & §5 81 4. gaw
T &1 7l & FYFTIFIR FFT G277 7 35 Pig RIBrad 761 6 3 7 &1 35 BIg FaH a1
i

5. Based upon the pleadings of the parties and material made available on

record, the following issues were framed on 13.12.2022.
ISSUES:

1. Whether the deceased was travelling on a valid Railway journey ticket
and was a bonafide passenger of the train in question at the relevant
time?
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2. Whether the deceased met with an untoward incident due to fall from
passenger carrying train, suffered injuries and died as a result thereof
and the present case is covered under the definition of Section 123 (¢)(2)
of the Railways Act, 1989?

3. Whether the applicants are the sole dependents of the deceased and are
entitled to compensation as claimed, as per Section 123 (b) of the
Railways Act, 19897

4. To what Relief ?

6. Applicant Evidence and Respondent Evidence: The Applicant filed her
examination-in-chief on affidavit as AW/1 and she was cross-examined on
19.06.2023.

The Respondent filed an examination-in-chief on affidavit of Sh. Satyendra
Kumar S/o Sh. Omprakash Ram, Inspector/RPF/Bajuwa, as RW/1, in which he
stated that:

“1.3FT THU B a1 04/12/2021 F1 71 SFI2 Frorar RPF Frglaq 4 8416 & die gv o/
BT 11:30 §5 LT 3Hefigrd/arorar 7 JaT 1791 o7 & droiar & dia7 @& arg .5
403/10A TR U SfcTiT a7 Td AT 7 T3] 8, forgad] qa1 39 & SforT agiar 7 2w
& TTegH G 397/ G i 81 47 9u7 T @ geT RYT G WSl HR G617 TIEY ]
& G 27 T61 & 39 FIg 7 g2 & G¥ TG Gy & GRP/CYI & GRP/ASI HTFHIE 7
g2 &T TV 3T 3N 3517 Jaw & aersfl &7 gv 39 Urg @ &g [2we 767 13er o 3ik
g7 & G¥ FUIRRYT T FIRT NIbeYHTs 7 Jadw o Teaid &vad g4 I9HT 715 o
HBNTH] ST/

2. T8 1, # 397 GHv0T § 27 T Q9753 HIBRT 1/ @71 13/12/2021 F1 Jad fa&
Tl BagdiaT SN gaw & HiE o TeHe] &) §aAIHY 378 JSales B 379 GIRT FIdT
SPGR FTHT FGI7 H7 1797 YT 3iIF 373 FG17 B! 373 GIH7 GgHY G717 o], [oread Ggy
817 & §1g paadia+ 7 37 qlle 84 HT SfIST TR 4T 3R Tord 7 3T] §EAEN [T ¥/
gl 7 39 91T B AT o7 f5 Jads 3 ST 4 BN TIEY TH §97 BT HH Bl 4T 3R
] [2e F&T dar 41/ g2 & faT Tad i #ie & g7 [ T o aur siAe e
T 37 MST G LR 77 o7 3R e 7777 @ g2 &/ 97 3P Jog 81 T/

3. T8 I3, 37 gaw @1 14 7 4 e St @ R g4 787 a@r o7 s 7 & ge arad a7
&% ST & dwlgraee a7 TS 7 6] &l & 134 ST T v a5 a7 Froiar 37 o7
3@ o} siiv 7 &1 1 fdT & arorar 7 R 1 awis @ e S 7 BIE ACP g9 4Tl
Tad & N Pl JIAT Iohe GRIAG Tg] §3HT T Sf: T8 ¥01q & [HaHIgaR 37d &7 T 767
g1l
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He was cross-examined by the Applicants.

7.

8.

9.

Documents filed by the Parties:
7.1 The Applicants filed certified copy of:

Memo at Exh.A/1; Inquest Panchnama at Exh.A/2; Panchnama of Place of
Incident at Exh.A/3; Post Mortem Report at Exh.A/4; Death certificate of the
deceased at Exh.A/5; Aadhar card of the deceased at Exh.A/6; Ration card at
Exh.A/7; Aadhar card, Election card, Pan card and Bank details at Exh.A/8-
11; Death certificate of father of the deceased at Exh.A/12; Memo of SS-
Chhayapuri to GRPF/CY1 at Exh.A/13.

7.2 The Respondent filed original DRM report with Investigation report. Also
filed Site Map of place of incident at Exh.R/1.

At the time of arguments, the Ld. Counsels for parties argued as under:

"Counsel for Applicants submitted that the deceased was travelling with valid ticket
from Vadodara to Anand and during said journey he accidently fell down from
running train and deceased was injured on the track. He was found dead on the
track. He further submitted that ticket was lost during accident. Ld. Counsel for the
respondent submitted that deceased was unauthorized vendor he died due to his own
negligence. He was not bonafide passenger as no ticket was recovered. In rebuttal
Counsel for the applicant submitted that in cross examination RW-1 admitted that he
did not receive any complaint that deceased was travelling without ticket and
deceased was not hawker and respondent was failed to prove that deceased was a
hawker. This Tribunal put query to Counsels how purchase of ticket has been proved
and what would be the effect of recovering of nothing at the time of inquest. Counsel
for the applicant submitted that AW-1 duly explained that ticket was purchased by
her sister and handed over to the deceased.”

FINDINGS

We have carefully gone through the pleadings of the parties, material made

available on record; evidence adduced by them and heard the arguments advanced

on behalf of rival parties by their counsel. Our findings on the aforesaid issues are

as under:

Reasoning of Issue No. 1 & 2 for the judgment:
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These two issues are taken up for consideration simultaneously for sake of

convenience and as also they are interrelated.

10. Admittedly in this case no ticket was recovered at the time of Inquest
panchnama and it is the case of the Respondent that the deceased was not bonafide
passenger. One limb of argument of the Respondent is that the deceased was an
unauthorized hawker but the Respondent has failed to prove on record that on the
fateful day the deceased was doing unauthorized vending in the train coach. So said

part of argument as advanced by the Respondent is not tenable.

11. Now we come to the pleadings as made by the Applicant and case as set up
by the Applicant to claim compensation. It is the candid case that the deceased was
travelling on valid ticket but it has pleaded that ticket was lost during the incident
along with wallet. In pleadings there is no reference of any other person as to who
has purchased the ticket for the deceased or seen the deceased purchasing rail
journey ticket but in the case cross-examination of AW/1 has become relevant for
fair adjudication of this case more important.

“INT TSPT Il 03.72.2021 &1 GITEY 12:00 § ¥R G JSIqe], F9H] Hdl & JgT
T & forg [ 411 8¥1 a8 7 31d 04.12.2021 F1 g3 BT qv garar & 47
fowe d#v greTe ae® @1 gas 10:00 g5 1 vaEHw 27 & da7 o) av
TSP F1 grIT & forw we A g8 7 faemar a1 I9yuT F1ag G 3 5 A-B
o/ & B T3 gRT ot ode @RIGT 3ifd [Fa7 8 a8 T Sifdd far 81 o
TSHT HTUG & ool Hidbe H Faoi] da- P71 7T T &N 47/ Glerd 7 gardt [ord 5T
BTG G HTST BRGIIT o], G IFH F47 [T 4], G gl Ual 7g1/ -7 BIcT 8T
o7, I 33 TS P o778 Taor! &1 PRIGR T &/ T8 FeT Tad & 15 5T a7
P 37 @I Q¥ 27 T AP &G G B3 T HY Gl BT GHIT FF7T &, 3R
3Tl Fad] 27 @ FdvT & Jarg H FR 711 8 HET T & [ g & 137 38
STII%T & & 197 1oHe @¥iq BIY THY THIT 3 6T ], FTIcIT &G &1 Ted] &
U §3/T1 T8 HE1 7T &8 1 27 T 53¢/ &1 & U537 B THIT FaT SaRTel
&1 T8 He1 &1 8 135 87 gefer aiod 517 761 3w

12.  So as per the cross-examination, the deceased left home on 03.12.2017 and in

return journey from Vadodara, his maternal aunt purchased ticket for him and
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thereafter she informed mother of the deceased about purchasing ticket and

boarding of the deceased into the train. So there was an eye witness of purchase of
ticket and boarding train by the deceased but in the OA such facts about the
purchasing of ticket by maternal aunt and intimation to the family about boarding of
train with ticket are conspicuous by absence. At this juncture we would like to
quote the case of Union of India Vs. Rina Devi, reported in 2018 AIR (SC) 2362,
the Hon’ble Apex Court has held that:

“mere absence of ticket with such injured or deceased will not negative the
claim that he was a bonafide passenger. Initial burden will be on the
claimant which can be discharged by filing an affidavit of the relevant facts
and burden will then shift on the Railways and the issue can be decided on
the facts shown or the attending circumstances. This will have to be dealt
with from case to case on the basis of facts found.”

13.  No ticket was recovered from the body of the deceased so initial burden lies
upon the Applicant to prove such fact through AW/1 who stepped into the witness
box. But in her examination-in-chief she nowhere stated anything about admission
and statement made during the course of her cross-examination. The admission so
made cannot be said as stray admission rather in candid word, the Applicant
answered the question about ticket purchased by her sister, telephonic information
and bearing of train. But surprisingly enough, said maternal aunt as the eye witness
of purchase of ticket and boarding of the train by deceased, has not been produced

before this Tribunal in witness box to depose on oath above all such facts.

14.  Applying the principle laid down by Hon’ble Supreme Court in RINA DEVI
(supra) case, it can be said that the Applicant has failed to discharge her initial
burden. Likewise non-production of best evidence by the Applicant would also
compel this Tribunal to draw adverse inference. Even there is no reference of any
specific journey in the initial panchnama etc. though the person was duly identified.
Nothing was recovered from the body of the deceased on the day of incident, it also
creates suspicion about alleged travel. At the time of DRM enquiry even mother
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and brother of the deceased nowhere stated that ticket was purchased for the

deceased by his maternal aunt. Further as per Joint Observation Report of GRP and

RPF, “Tde i & aarel & R JiE7 Gae B8 [Cwe 767 9rr T,

15.  To get compensation three factors are very much important to prove (1)
travel in train (2) bonafide passenger status and (3) death/injury due to untoward
incident occurred during travel. All these factor are to be proved independently and
presumption of one factor upon establishment of other factor is not a good rule for
these cases. Through somehow there is no direct evidence to accidental fall from
running train and there is nothing incriminating which may suggest otherwise. The
body was found by the side of down line Railway track and again we would rely
upon judgment of RINA DEVI (supra).

16. Inthis case travel on valid ticket is not established, so it would be appropriate
to say that the deceased was not a bonafide passenger. As far as recovery of body
from Railway track is concerned, that would not mean that the deceased met with
some untoward incident. Under what circumstance body of the deceased came on
track remain suspicious. Even if we adopt liberal approach and consider that person
would have fallen down from running train and the incident would come within the
ambit of untoward incident, but issue of bonafide passenger has already been

answered against the Applicant.

17. In the backdrop of above the Applicant has failed to prove purchase of ticket.
So the deceased cannot be treated as a bonafide passenger and the alleged
occurrence not to be treated as untoward incident purpose of adjudication of this
case rather the deceased died due to some other reason other than accidental fall

from running train. Hence, issue no. 1 & 2 are decided against the Applicant.

Reasoning of Issue No. 3 & 4 for the judgment:
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18.  The claim has been filed by mother of the deceased and she deposed that she

Is the only dependent of the deceased. In support thereof she filed documents
regarding dependency at Exh.A/7-12.

19.  There is no dispute about relationship of the Applicant with the deceased and
Respondent side has failed to counter the documentary evidence produced by the
Applicant. The Applicant is mother of the deceased and she has every locus to file
this petition under Section 16 of RCT Act, 1987 read with Section 124A and 125 of
Railways Act, 1989. Issue No.3 is decided accordingly.

20.  In view of our findings on main issue no. 1 & 2 which have been decided
against the Applicant, it is held that the Applicant is not entitled to any relief or

compensation as prayed for. Accordingly, this Tribunal pass the following order:

ORDER

21. In view of the negative findings on issue no. 1 & 2, the claim application
stands dismissed on merits, but with no order as to cost.

22. The Registry is directed to send a free certified copy of this judgment directly
to the Respondent and the Applicant(s) at his/her/their postal address mentioned in
the claim application by Register A.D. in view of Rule 34(3) of the Railway Claims
Tribunal (Procedure) Rules, 1989.

In terms of the above, the present claim application is disposed of. Let this

case file be consigned to the Records Room.

[R.K. Manocha] [Vinay Goel]
Member (Technical) Member (Judicial)

Judgment pronounced and signed in open court today i.e. on 09.01.2024.

Place : Ahmedabad
Date :09.01.2024.

[R.K. Manocha] [Vinay Goel]
Member (Technical) Member (Judicial)
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